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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNI A

In the Matter of the Appeal of )
)
wiLFORD E. AND revAa C. VI DLOCK )

For Appellants: WIford E Vidlock

in pro. per.
For Respondent: Janes C. Stewart
Counsel
OPI1 NI ON

This appeal is made pursuant to section 18593
of the Revenue and Taxation Code fromthe action of the
Franchi se Tax Board on the protest of wilford E. and
Reva C. Vidlock against proposed assessnments of additional
personal inconme tax and penalty in the total amounts of
$119.30 and $152.65 for the years 1966 and 1967, respec-
tively, and on their protest against proposed assessnents
of additional personal inconme tax in the anmounts of
$86.29, $437.74 and $605.92 for the years 1969, 1976,
and 1977, respectively.
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The central issue for determination is whether
respondent properly disallowed certain expenses clainmed
by appellants. In addition, we nust decide whether a
del i nquency penalty was properly inposed for 1966.

(Rev. & Tax. Code, § 18681.) Lastly, we nust determne
whether tinely clains for refund were filed for the years
1973 t hrough 1976, the threshhold requirement for this
board's jurisdiction to consider the nmerits of the under-
| ying assessnents,

Respondent has no record of receiving a personal
inconme tax return from appellants for 1966. Appellants
did file personal incone tax returns for 1967, 1968 and
1969 in February of 1970. An audit of their federal
income tax returns for those years by the Internal Revenue
Service resulted in a determ hation that adjustnents
shoul d be made with respect to depreciation of rental
property, expenses associated with the use of an airplane,
deductions (especially property taxes) clainmed wth
respect to real property in which appellant-husband (here-
inafter "appellant") held a remainder interest and for
certain medical expenses. The federal controversy was
resolved by a stipulation of the parties filed with the
United States Tax Court which adopted all of the federa
audit adjustnments. Thereafter, respondent audited aovpeil-
lants for those sanme years and concluded that the sane
adj ust nents should be made to their California returns.
Accordingly, respondent issued proposed assessnents
reflecting the above-noted adjustments and imposz2d delin-
quency penalties for 1966 and 1967.

Appel | ants protested. The proposed assessnent
for 1968 was withdrawn, but respondent affirmed the .
assessnments for 1966, 1967 and 1969. Thi s appea
fol | owed, However, respondent now concedes that the
assessnent for 1967 should be withdrawn and that the
assessnment for 1969 should, be reduced to $30. 35.

Based upon further information from a separate
federal audit for 1973 and based upon its own audit for
1974 through 1976, respondent issued proposed assessnents
reflecting adjustnents simlar to those It had previously
made, specifically, expenses with respect to reel property
in which appellant held the remainder interest and | osses
frominvestnment property. By a letter dated June 7, 1978,
appel l ants protested the notice of proposed assessmnent
for the years 1973, 1974, 1975 and 1976. \Wen appell ants
failed to reply to an August 10, 1978, request for
further information, proposed asscssnments were affirmed
on Novenber 20, 1978, and appel |l ants were adviscd of their
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right to appeal to this board within 30 days thereafter.
(Rev. & Tax. Code, § 18593.) Appellants did not file an
aRpeal,_‘and on May 16, 1979, appellants were advised of
their right to pay the subject assessnents and to file
clains for refund, the denial of which would be appeal abl e
to this board. (Rev. & Tax. Code, § 19057.) The record

i ndi cates that the subject assessnents were paid in ful

as of August 2, 1979, but that no clains for refund were
filed.

Based upon an additional audit of 1976 and an
audit of 1977, respondent issued proposed assessnents
reflecting adjustments which disallowed deductions
clainmed for the operation of an airplane as not being
used for business purposes, for expenses associated wth
rental property as being capital in nature, and for
California State Disability Insurance paynents. Appel-
| ants protested, apparently contending that the |nternal
Revenue Service had allowed the deductions for aircraft
expenses in 1976 and 1977 and rehabilitation expenditures
for rental property in 1977. Respondent's denial of that
protest led to an appeal. The appeal for the years 1966
1967 and 1969 and the appeal for 1976 and 1977 were
consolidated in this action.

A determ nation by respondent which is based
upon a federal audit is presumed correct. (Appeal of
Arthur G and Rogelia V. #cCaw, Cal. St. Bd. of Equal.,
March 3, 1982; Appeal of Herman D. and Russell Mae Jones,
Cal. St. Bd. of Equal., April T0, T979.) The taxpayer
must either concede that the federal audit report is cor-
rect or bear the burden of proving that it is incorrect.
(Rev. & Tax. Code, § 18451.) It is also well settled
that respondent's determ nations of tax and penalties
(ot her than fraud% are presuned correct, and that the
t axpayer has the burden of proving them erroneous. (Todd
v. McColgan, 89 Cal.App.2d 509 [201 P.3d 414] (1949); see
al so, Appeal of Ronald W Matheson, Cal. St. Bd. o
Equal., Feb. 6, 1980; Appeal—ofbBavid A. and Barbara L.
Beadling, Cal. St. Bd. of Equal., Feb. 3, 1977; Appeal of
M/rom Alice Z Gire, Cal. St. Bd. of Equal., Sept.
i-0, 1969.) The only evidence appel |l ants produced has
dealt with the adjustnents involving the property taxes
paid on real property in which appellant-husband held a
remai nder interest (1966 and 1969), and the business use
of the airplane (1976 and 1977). Accordingly, we will
here deal only wth those issues together with the juris-
diction issue (1973, 1974, 1975 and 1976), finding that
respondent's action on all other issues clearly nust be
sust ai ned. 606"
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Properiya x

Appel 'ant received a remainder interest in real
property by gift deed frorn his father who retained a life
estate. During 1966 and 1969, appellant paid the prop-
erty taxes there due and deducted such paynents on his
respective tax returns. As indicated above, the Interna
Revenue Service determ ned that such paynments were not
deducti bl e by appellant since those taxes were not
i rposed upon him but upon the life tenant, his father
Appellant's petition before the United States Tax Court
i nvol ving 1966 and 1969 was settled by a stipulation in
whi ch appel lant agreed to the disallowance of the subject
property taxes. Based upon this stipulated settlenent,
respondent disallowed the deduction of the property taxes
"involved on the returns now before us.

Revenue and Taxation Code section 17204, subdi-
vision (a)(!), permts the deduction of real property
t axes Paid from taxabl e incone. However, such taxes are
general | y deductible by the person upon whom they are
| nposed. (See Appeal of Linn L. and Harriett E. Collins,
Cal. St. BA. of "Equal., Nov. 18, 1980.) Respondent
contends that the owner of the |ife estate is the person
upon whom the tax is inposed and that, accordingly,
appel lant, the remainderman, cannot deduct the property
t axes whi ch he paid.

We have held that "one having an equitable
interest in property who pays taxes on it may deduct such
payments, notw thstanding the fact that legal title to
the property is in the nane of another." (Appeal of
Robert J. and Margaret A. Wrsing, Cal. St. Bd. of Equal.,
Aug. I, 1974.) A remainderman of real property has an
interest in such property which equity will protect.
Indeed, in the case of Huddl eston v. \Washington, 136 Cal
514 [69 P. 146) (1902), It was held that a remainderman
m ght invoke the aid of equity to conpel a life tenant to
pay deIinguent t axes which endangered the remai nderman's
estate. (See also, Estate of Dare, 196 Cal. 29 [235 P.
725) (1925).) Accordingly:we Tind here that appellant
had an equitable interest I1n the subject property as a
remai nderman and that his' paynment of property taxes
entitled himto deduct such paynments against his taxable
income in 1966 and 1969, the years before us.

Busi ness Use of Airplane

- During the years at issue, the principa
occupation of appellant was as an enployee of Lockheed
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M ssil e and Sﬁace Conpany. In addition, he received a
pension fromhis mlitary service. The record indicates

t hat appellant earned a total of $31,154.64 in 1976 and
$32,556.78 in 1977 fromthese sources. In 1968, appell ant
had purchased a four-place airplane with the stated inten-
tion of renting the airplane to other pilots in' order to
earn a profit.  Based upon the fact that the airplane was
rented for approximately 138 out of 221 flying hours in
1969, the tax court settlement nentioned above all owed
appel l ant to deduct 85 percent of the airplane expenses
in 1969 as being incurred for business purposes. In later
years, however, the airplane was used less for renta

pur poses, and by 1973, the airplane was rented for only

11 hours. I n 1974, appellant started a charter service.
Be flew the airplane for atotal of approximately 36
flying hours in 1976 and 32 flying hours in 1977. O
those hours, appellant has only established that 28 fly-
ing hours in 1976 were used for charter flights. He has
furni shed no evidence establishing the nunber of hours of
charter flights in 1977.

Appel lant's tax returns for 1973 through 1977
indi cate airplane income, expenses (including deprecia-
tion) and |osses as follows:

Year_ I ncone (G ai med Expenses Losses

1973 $2,075.40 $7,099.19 $5,023.79
1974 1,256.85 . 6,519.09 5,262.24
1975 1,857.10 7,793.51 5,936.41
1976 975.45 6,339.37 5,363.92
1977 1,791.35 7,794.24 6,002.89

The record indicates, however, that the airplane was
fully depreciated before 1976.

Upon audit, respondent determ ned that apBeIIant
had not established that he used the aircraft in a busi-
ness operated for profit and, therefore, disallowed the
clained |l osses for 1976 and 1977 in accordance with the
provi sions of section 17233 of the Revenue and Taxation
Code. Appellant has furnished a copy of the airplane's
log for 1972 through February 10, 1979, but apparentl
relies, primarily, upon the tax court settlement whic

al l omwed 85 percent of the airplane |losses incurred in
1969.

_ Certai n expenses (eﬁg., taxes, interest) are
deductible without regard to whether or not an activity

Is engaged in for profit. (See Rev. & Tax. Code,
-608~
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§ 17233, subd. (b).) However, deduction of any other
expenses is permtted only if the activity is engaged in
for profit. (Rev. & Tax. Code, § 17233, subd. (a.); Appeal
of difford R and Jean G Barbee, cal. st. Bd. of Equal.
Dec. 15, 1976.) The disposition of this issue, then,
turns upon whether appellant's operation of the airplane
during the years at issue was an activity engaged. in for
profit. In order to prevail, appellant nust establish
that he held the airplane during the years at issue pri-
marily for profit-seeking purposes and not prinmarily for
personal or recreational purposes. (Appeal of Paul J.
and Rosemary Henneberry, Cal. St. Bd. of Equal., My 21,
1980; Appeal of F. Seth and Lee J. .Brown, Cal. St. Bd. of
Equal ., Aug. 16, 1979.) O course, whether property is
held primarily for profit seeking notives is a question
of fact upon which the taxpayer has the burden of proof.
(Appeal of Quy E. and Dorothy Hatfield, Cal. St. Bd. of
Equal., Aug. 1, 1980; Appeal of Tifford R and Jean G
Barbee, supra.) Based upon the record before us, we must
conciude that appellant has failed to carry his burden

of proving that the airplane activity was engaged in
primarily for profit. This conclusion is based upon the
following facts: () appellant spent only a small portion
of 1976 and 1977 operating his charter service; (2) he
continued his work as a full time enployee of Lockheed;
(3) appellant received substantial incone from his other
sources, approximately $32,000 a year: (4) appellant's
expenses far exceeded his gross revenues; (5) appellant
did not obtain enployees to carry on his charter activi-
ties in his absence; and (6) flying is considered a sport
by many. Appellant does not appear to contest the accu-
racy of any of these facts, but instead appears to contend
that the tax court settlement involving the same issue in
1969 i S determ native of this issue before us now. W
‘must di sagree. The record clearly indicates that the

ci rcunst ances have changed between 1969 and the years in
i ssue, 1976 and 1977. In 1969, the airplane was rented
for 138 flying hours, while in 1973, it was rented for
only 11 flying hours. Changing to a charter approach,
appel l ant has established only 28 fIyin%%hours wer e used
for chartering in the years in issue. must concl ude
therefore, that appellant has not established thet his
operation of the airplane during the years in issue was
engaged in primarily for profit.

Claim for Refund

As indicated above, respondent issued proposed .
assessnents for the yecars 1973 through 1976. Apgellants ’
protested the proposed assessnents which were |ater
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affirnmed by respondent, and aﬁgellants paid the assess-
ments in full by August 2, 1979. The record indicates
that no clains for refund have been filed. The question
then is whether, wunder these circunstances, this board
has jurisdiction to consider the nerits involved in those
assessments.

In order to file a valid appeal to this board
to recover taxes paid, a taxpayer, first, nust file a
claim for refund. (Rev. & Tax. Code, § 19057, subd.
(a).) Section 19053 of the Revenue and Taxation Code
provides that a claimfor refund nust be filed within
four years fromthe last day prescribed for filing a
return or one year fromthe date of paynent, whichever
period expires later. The record indicates that appel-
| ants have not filed formal refund clains within the
statutory period. Mreover, there was nothing stated in
any of the letters sent to respondent by appellants to
indicate that the witer considered them as infornma
clains for refund nor were any such letters so regarded
by respondent. (Appeal of Carence L. and A Lois Morey,
Cal. st. Bd. of Equal., Aug. 3, 1965.)

Under these circunmstances, we have no choice
but to find that we do not have jurisdiction to consider
the merits of the assessments for those years.
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N

ORDER

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,

| T I S HEREBY ORDERED, ADJUDGED AND DECREED
pursuant to section 18595 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board on the
protest of WIford E. and Reva C. Vidlo.k against proposed
assessments of additional personal incone tax and penalty

in the total amounts of $119.30 and $152.65 for the years
1966 and 1967, respectively, and on their protest against

proposed assessnents of additional personal incone tax in

"the anounts of $86.29, $437.74 and $605.92 for the years

1969, 1976, and 1977, respectively, be and the sane is
hereby nodified in accordance with respondent's concession
and wth the views expressed in this opinion. In all

ot her respects, the action of the Franchise Tax Board is
sust ai ned.

Done at Sacranento, California, this j3¢n day
of Decenber, 1983, by the State Board of Equalization,

with Board Menbers M. Bennett, M. Collis, M. Dronenburg
and M. Nevins present.

WIliam M. Bennett L Cnairman
Conway H. Collis , Menber
Ernest J. Dronenburg, Jr. ,Member
_ Richard Nevins , Menmber
- - -- -y Menber
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